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Mr, BCOTT. May it please the Court, gentle:
men of the jury, my friend, Mr. Carrington, who
addressed you yesterday, had but a limited task
to perform. Employed on behall of a single party,
his digcussion of this case was properly confined to
such fucts of it ag bore directly upon his client.
Mine is.a brobder duty, I have to s to the
whole ease, and I much regret that the course of
argument indulged in by the Distriot Attorney puts

‘me under the necessity of trespassing much more |

aupon your patience, and consuming mueh more of
the time of thig Court than in my judgment the
discussion of those topics which justly appertain
to the merita would warrant, If it had Dbeen the
purpose of the worthy gentleman to inflame your !
passions, and excite your odium against the par-
ties accused as the responsible authors -of the
bloody tragedy, perhaps his remarks were wull
calenlated to a that end ; but, I am obliged to
say that, after listening with attention to all that
he asaid, you have obtained a very imperfect idea
of the defence wh'ch is meant Lo be fugisted upon.
Gentlemen, I may also be permitted to say that,
aceording to my humble apprehension, you have
obtained bt an impeifect idea of the case of the
prosecution. ;

‘We are arraigned here under an Indictment al-
ledging against these parties a particular offence.
Now, in order to understand your duty, to enable
you to render a just verdict in accordance with
the law and the evidence, it is necessary that you
ehould be informed of the precise nature of the
charge, ita scope, and its extent. You must be
thus informed, to enable you to do justice to the
United States. It is equally necessary that you
should be thus informed, in order that you may
appreciate the defence, and do justice to the ac-
cused, I had expected of the District Attorney,
who has had so much experience in matters of this
kind, whoge competency and ability no one will
question, to have come before you with this in-
dictment in his hand, explaining to you the pre-
cige nature and extent of its allegations, defining
the scope of the enquiry legitimately to be made
under it, and then with that precision which be-
longs to the criminal prosecutions to call your at-
tention to the particular parts of the voluminous
testimony, under which he would ask the verdict
that he demands at your hands. But, gentlemen,
t.hrauih the whole course of his remarks, he never
thoaght it necessary to recur once to bis indict-
ment., So furas I know the indictment under which
these parties stand arraigned has never yeot been
read to you, and I venture to affirm that, even
now, at this stage of these proceedings, you are
profoundly ignorant of the accusation you set
there to try. Instead of resorting to the pre-
cision of a rifle shot, the gentleman has fired a
volley of musketry upon us. If Lis purpose was,
as I have said, to excite passion, to inflame anger,
and arouse indignation, he may have been as ef-
fectual as was that volley of the bired military fired
into the innoeent and unoffending crowd at Alston’s
corner, I will attempt, gentlemen, in some de-
gree to supply this defect; and to do what it was
the duty of the District Attorney to have done,
to call your attention to the allegations of the in~
dictment, and expluin it scope, because it is neces-
gary to do this #o understand justly the grounds
of our defenco.  What is this indictment ¥ 1 will
read it for your information.

l" District of Columbia, county of Washington, to
wit:

“1st. C. The jurors of the United States, for the
county aforesaid, on their oath, present that Wm,
KEggleston, Daniel Bteward, Bteward, George
Johnson, Wm., Sibley, William Garner, George Hines
Charles!iTurdle, W, Hrudle, Robert Slatford, Wm,
Jones, David Lewis, Obarles Spencer, Vanloman
Johnson, Daviel Biddleman, Robert Cross, Dink
King, James Wilson, Durbin Langden, G a.
Wilson, Wm. B. Wilson, Middleton Birkhead, Mi-
chael Hoover, James John MeDonald, Boney
l.el{, James )‘orue, Henry Gamble, Benjaumin Hart-
zell, Oharles A. Ashley, Mullony Cropp, George Hil-
lery, John Wesloy Woodward, Gregory Barnett, late
of the county aforesaid, laborers, together with di-
vers other evil disposed persons, to the number
of ten and more, to the jurors aforesaid as yet un-
known, on the first day of June, in the year of our
Lord one thousand eight hundred and -seven
with force and arms, at the county aforesaid, did
unlawfully, riotously, routously, and tumultuously,
assemble and meet together to disturb the peace
of the United States in said county ; and being so
then and there assembled and met together, did
then and there makeagreat noise, riot, tumult, and
disturbance ; and then and there unlawfully, riot-
ously, routeusly, and cumultuously, remained and
continued together, making such noise, riot, tu-
mult, and disturbance for a loog space of time, to
wit, for the epace of five hours and more then next
following, to the great terror and disiurbanes, not

v only of the good citizens of the United States in
raid county, there and thereabouts ll‘l!llhit]l:lﬂ and
being, but of all other good citizens of the United
States in said county, passing and repassing in and
along the public streets and common highwa
there, in contempt of the laws and against the
peace and government of the United States.”

This, is the charge—that these persons met
together for the purpose of disturbing the peace,
and that they actually consummated that intention,
'l‘hlore inlno other uuu:}t ilI: t:le Indliehnel - nt. This
inita only ¢ . It involves a @ persong
named in it i:&m same act, and chaiges them
with the same offence. There is but one act and
one offence, and under this acousation, these par-
ties ean be convicted but of one act aund one of
fonce ; and that nct and that offence must be one
in which all who can be found q.nlliy, must be
proved to have nz:ﬂulrnwd he indictment
might have been framed jn another way. It !llg:
have been framed 80 a3 to set out specifically,
act complained of, and the means by which it was
charged to have been executed, If the act com-
ph.h;mf, was the clinurbncehof the votlau at
the , it was competent for the prosecution to
have all that fact in the indictment. If the
act complained of was the obstruetion lntai&wnd
to the orders of the Mayor to have the polls re-

ag] it was competent to hayo alleged that in
mn ctment.  If tho act complained of was
the ng of the awivel from the Navy Yard,
and the use made of it afterwnrds, it was compe-
tent to have charged that in the indictment ; and
I humbly submit that, in all fiirneas, before these
arties were arrnigned here and put to their de-
fenice, this specification nugm to have been made.
If various acts are alleged to be committed br
these parties, amounting to riols on that day, it
whs competent for the prosecation to have framed
the indictment with several counts, covering each
gpecific offence, and with an indictment thus
~ framed, containing the several counts, it would

party notice of what is alleged against him. Fair
plsy demands (his: justice demands it—and It
must appeal with irresistible force, and commend

80
a8 to each one of the three at the same time; but
to do this he must declare upon all three in his
declaration ; he must set out his cause of action
upon each ; he must give the party notice of the
extent of his demand, o as to put him upon his
defence, But if instead of emE the three
notes in the same declaration, he chooses to put
in one only, every man knows that his recovery is
confined to that one, and on the trial of his case
his teatimony must be restricted to the jcular
cause of action, Seeing upon one note he cannot
ve evidence touching the other notes—all that
to those not put in suit being foreign to

the issue submitted to the jury, it
This -rule prevaila equally in eriminal cases.—
There are many offences that may be united in the
same Indictment and proseeuted together, If the
prosecution desires to enquire into several offences
those several offénces must be set out in the in-
dictment. The law requires that they shall be get
out separately in distinet. counts, and when the
Jury comes to be empanelled upon the trial of the
case, it is allowablefor the prosecution to give evi-
dence touching each owne of thé several offences
thus set out. ' But if several offtnces have been

(=¥

committed, and the indictment but one, as
in the case of u elvil action, the testimony must be
confined to that one, and it s not allowable to

Ehm to the jury or Jet the jury hear evidence that
elonged to the others, You will perceive, gen-
tlemen, from the terms of the indictment as read
to you that it is couched in gnn::qrd terma, It

charges a meeting together for! p\\!{:ﬂ pose of dis-
Pmb:s:%;hw not at the first precinct of the
Fouth Ward—there is no such specifie allegation—
but a meeting m%gther to disturb the public peace
in this county, followed by an gllegation simply
that. that purpose was cousummated, Now, un-
der this tment, thus general in it terms, it
was ont for the prosecution to give evi-
dence of any act committed by these parties tend-
ing to ghow that at any time and at any place
thin the limits of this county, a riotous disturb-
:.]ncﬁ of the public peace Lad been committed by
hem,

It was competent for the prosecution to call wit-
nesses to testify in respect to the alleged disturb-
ances in the Seventh Ward, or at the Navy Yard,
or at any other place within the proper jurisdic-
tional limits, Bo it was onmpetemi under this

eral form, for the prosecution to select amongst
the various alleged disturbances any one particu-
lar case, and that the subject of the prose-
cution, but whilst this liberty is allowed to the
prosecution, whilst the law tolerates this—it is
required, and it is a rule necessary for the attain-
ment of justice, that.when the prosecutor gives
evidence of a lar act alleged to constitute
the offence ch ever afterwards the case
must be confined to t.fnt, and the prosecution must
stand or fall, M:euuiing to the election.

Now, gentlenen, the District Attorney under-
took to prove to you from the testimony, that
there bad been various riotings on this famous
firat day of June. He undertook to prove to you
that there had been a riot in the morning between®
the hours of nine and ten ¢'clock, and he de-
manded at your hands the conviction of certain
of the parties for participation in that offence.
He undertook 10 show that at the firat precinet of
the Fourth Ward, between the hours of nine and
tea o'clock, a riot was committed, and that some
of the parties in this indictment were participant
in it, Not satisfied with resting his case there—
not content with limiting the enquiry to the
occurrences that belonged to the alleged morning
riot, he calls your attention to what occurred at a
subsequent period of that day, in the afternocn,
and undertook to show by the evidence that
there was another riot near Lhe scene of the first
one, in which other of the parties enumerated in
the indictment were participating, and those
others different from those who are alleged to
have been concerned in the first riot. Not only
that, gentlemen, but he undertook to dhow that
there were in fact two separate and distinet riots
in the afternoon, occurring in the presence of the
military—one In front of the et House,
around the swivel, the distinct purpose and ohjeot
of which was, not to interfere with the holding of
the polls, not to interfere with the right of the
voters to cast their votes there, but to oppose the
Executive authority in its efforts w')'l)mep the
peace—an offence distinct from the morning
offence, baving no connection whatever with it,
and directed to another and a different purpose.
He undertook to show that there was still another
offence which consisted in opposition to the efforts
of the Mayor to have the polls re-opened, com-
mitted at a different place from that, directed
against the constituted authorities, the one being
in front of the Market House, across the strect,
the other being at the polls, each directed to a
different purpose, and participated in by different

Not content with that, gentlemen, he
introduced still another, to which he called
your attention, in which be secks to implicate the
two Stewarts, ining an act committed after those
several disturbances to which I have referred
were put an end to, in a different place, and at a
different time, and too, to a wholly dif-
ferent purpose. I refer to the alleged assault on
the mgulu' Irishmen by Daniel Stewart and
Isaiah Stewart, which place, according to
my recollection of the testimony, neither ut
the Market House nor about the polls, Lut at
some remote part of the city. Here, then, are
four separate and distinct acts of alleged riot,
ocourring at different times, in different places,
directed to different ohjecl:]cbmd to have
been participated in, not by all of these parties at
the same time, but by some one or the other of
them, at different times, acting separately and
apart from each other, Now, gentlemen, if it be
true that this indictment alleges one offence, and
but oneo—ti;::.lbe true that in {:lildc:‘toobuinl
verdict ty against any or them, the
p must prove an offence pated in
5{ them all, and if it be true that according to

e rules of evidence the prosecution is restricted
to of one offence and one only, how comes
it that jn the conduct of this case the jury bave
been addressed
several alleged offences, and they are asked to
convict these parties, not under the accusation
contained in the indictment, but to conviet them
upon the address of the learned attorney, if they
shall find fiom the evidence that they were
severally implicated in the one or the other of
:::o ogwo:;.h How |l| it to be accounted for

under special indictment, governed b
the best settled rules of law, your patience qu

been so MT.!G the time of this court
#0 occupied, in inv that do not pertain
to the ease submitted to you? Gentlemen, this
firat of June must ever remain a memorable
ern in the history of this city; and he who would
write its would fall very far short of per-
fi the a faithful historian il he were

address, the responsible authors
of the murder. Left, T say, to welter in your
streets in their own blood—the dead, the dying,
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fact. He would have, too, tz record another and
& more startling one—that although ghe homicids
was ooumllwf in the blaze of day, uo to this
time there has been no judicial investigation into
it; none whatever, save, I understand, in a single
case [Mr. Braouey. Two.] of an inquest upon
two of the parties, the finding of which has been
disregarded. Is there another community, gen-
tlemen of the ju’;{. to he found in the broad
expanse of this wide world—where civilization
prevaile, where Christianity is taught, where law
abides—in which such things could be? The
meanest man whose body is found dead within
ur jurisdiction, is entitled to an examination
nto the facts which show how he came by his
death, The suicide is entitled to it; the drunk-
ard, who fulls a vietim to his own exceasscs, the
passenger through your streets who is struck
down ge a sudden visitation, all are entitled, in
every tian and’ecivilized land where law is
known, to a full, a free, an impartial investigation
a8 to the cause of death. You have been told,
entlemen of the jury, that the President of the
nited Btates is bound to see that the laws are
executed, Here I a case where his superintend-
ing eare might be productive of some good—
where, at tho least, it would remove, or tend to
remove, this burning shame upon the administra-
tion of justice in this city, and where it would
tend to bring out to the public knewledge the
facts which belong to this bloody oceasion. Yeu
have been told that the Mayor of this ity is bound
to soe that the laws are executed. Here is a case
which one would enppose falls within the scope of
hig oflicial dutby. e cannot, ag probably the
President may, plead ignorance in extenuation of
his neglect, for he was present, and beheld the
butchery. There are justices of the peace in this
city, conservators of the peace, whose duty
extends to apprehension and examination in erim-
inal eages, but yet no enguiry has been made into
the bloody deeds of the fivat of June. No Exe-
cutive, no peace officer, no judicial officer having
authority within the limita of this city, has inter-
[:oscd that authority to vindicate the outraged

w and wipe the atain from the administration of
Jjustice. . A

Gentlemen, the faithful historian will note
another faet, that in "the face of these things that
I have narrated, we stand here in the month of
Angust, engaged ina protracted trial of parties char-
ged with amisdemeanor! Men were killed, butcher-
esd, laughtered, unoffending, inoffengive, guiltless of
all charge, at a public place, assembled on u law-
ful oceasion, under circumstances to muke the re-
sponsible authors of their death guilty of felony,
and we stand hiere to-day to defend these clients
on a prosecution for misdemeanor! The District
Attorney said that the Commissioners of eleetion
seemed more inclined to favor the * Plug Uglies”
than the Military authorities, I am to see
that the prosecution stands_here leemin;iy more
inelined to favor murderers than those guilty of a
petty misdemeanor. Was Allston lawfully killed ?
Does the law excuse his homicide, or justify it ?
Standing upon his own door sill; breaking no luw,
commitling no riot, violating a:c:lxenee, but stand-
ing there in the peace of God and under the pro-
tection of the law—he is slaughtered! Was his
homicide justifiable or excusable ? I profess gen-
tlemen, to have some acquaintance with the crim-
inal law, but I have yet to learn upon what prin-
ciple of the criminal law, upon what rule of right
or of justice an unoffending, peaceable citizen cun
be lawfully shot down. Upon what law is it that
the homicide is to be justified or excused.

Well, gentlemen, no judicial investigation lias
been prosecuted by the city authorities into the
circumstances attending this bloody tragedy, no
military inquiry has been made into the conduct
of the Marines who were the bloody actors, no
military trial bas been demanded by the officers
in command, but one of those officers and some of
the Marines have been called into this court and
put on the witness stand on the trial of this case;
ahd from their own lips, in thaLEruence of this
eunrthof this jury, the bar and the audience, we
bave had testimony of that which makes them
justly and legally the responsible authors of this
felonious homicide. I say, gentlemen, the histo-
rian who recounts the occurrences of the first of
June, will be untrue to his office i he fuils to give
a prominent place in that history to the events of
this trial. The power of the United States, the
power of your city government, with a knowledge
of all the facts, beeause none can plead ignorance
of them, passea by the felon and the murderer,
and refusing an enquiry into that erime, yet stand
here to-day rouecuting these defendants for a
misdemeanor! A misdemeanor! It has n signi-
ficauce.

And here I must make my acknowledgments
to the worthy gentleman who prosecutes for the
United States for a eaution which, in the outset of
his remarks, he was good enough to give to this
jury. Perhaps, gentlemen, it was not altogether
unnecessary. His caution was to guard you against
the liability of having your judgments warped by

considera) prosecution has arisen
out of a contest between two political parties that
divide the people of this city, each contending for
control inthe City Government, and no one 1 think
who has breathed this atmosphere through the two
weeks consumed by this trial, and obscrved its
surroundings, can be insensible to the danger that
the spirit that incited to the conflict may steal upon
us here, and influence the verdict that must be
rendered in this case. Nothin y gentlemen, accord-
ing to my observation, controls so strongly the ac-
tion of men as party feeling. It possesses every
class in life. No condition is exempt. In political
affairs it supplies all the senses through which we
take cognizance of both moral and physical ohjects,
We approve or condemn, notaccording to the die-
tates of dispassionate judgment, but by the Pro-
crastean measure of its inexorable preseription,—
In no country, to a greater extent than in our own,
does party rage to such violent exvess. It seizes
upon the hustings, and overy clection, however
considerable or insignificant it may be, whether
hﬁ“"' o;acntlvu, ,Lnglciinl, or even scientific
and literary, is governed by its energy. It invades
the halls of legislation, and lheu;‘eyry laws under
which we live spring from party combinations, and
are fashioned to advance the party interests of
those in the majority. It eannot surprise us, there-
fore, that the executive departmentsshould partake
of these vices. With enormous patronage to be-
stow, the mennsare at hand to reward the gervices
of active leaders, tosecure the fidelity of the house-
hold troops, and to attract recruits from the oppo-
sing ranks. Accordingly, we find that the only
access to posts of honor and profit, is through a
single path—that of party service. Nay, the hum-
blest artizan in the workshop, the poorest laborer

at large upon the subject of four |on your public works, as proof of his fitness 1o per-

form the work required at his hands, is obliged to
repair on election day to the polls, and swell the
ranks of the voters in tho intercsts of those from
whom he obtains employment. Gentlemen, I do
not allege this as the peculiar vice ofany one party.
Unfortunately it is too common to all. But you
who reside in this city, in the very presence of the
Federal Executive, amid this host of governmental
employees, must know from experience how true
are the observations tlat I make, and how far
short they fall of conveyinga true impression of the
condition of things that actually exist. Vietorious
over the ballot-box, triumphant in the halls of le-
islation, strong in executive power, cmboldencd
y sueeess, the demvon intrudes his bragen face into
courts of justice. But | trust never to see his hid-
eous visage skulking behind the jury box, Let the
court room be free. Let the fountain of justice
not be polluted at its source. Let liberty not be
in ita last entrenchment,
That thisis to some extent a political prosecution,
it is in vain to disguise ; nod if it is to be tried,
gentlemen, upon party principles, we know how
vain is the defence which we are engaged in making.
For myself, 1 have never known party feeling o
govern the verdict of ajury. I haveseen it prevail
olsewhere to agreat extent, but 1 have never known
it invade the Jury box ; and I will believe until the
eomtrary is ‘ﬂmed to me, that this jury is eapable
of withstanding the strong pressure from without
that sots now against them, and that they mean to
render n verdict in this case, in just accordanco

sl
] s-ubdh'ﬂhil- until the contrary is demonsirated.
come [ I do not know,

d the evid and that they mean to
parties a fair m&wm Teay I

4. i hu, notwithstanding the
‘reiarks of the !:om“ﬁ“ atlorney,
MM(I have alluded to this wgln, but for

the course of the gentleman who was associated
with us in the early part of the defence, [Mr. Ran-
crivrE,] but who drow from ussuddenly the other
day. entlainan has Leen for a long time &
rastitioner In this Court, and muchfaceustomed to
gure at eriminal trials, Lately he has reeeived
un executiye ntmeént in another Court, He
was not eBotent to withdraw in silence, but he
it the opportunity to make s speech. The
etext was to l:dv something on behalf of a party
whom he had heen specially retained, but it
WaS B000 | t that his ohject waa not §o much
to defend his client, for against him at that time
no evidence had been given, proving any criminal
connection with ]: he riot, but to aer?n &uit:‘ m?;l:l?r
person w ¢ unexpectedly found criminally
“""‘{ﬁ:‘d‘ that person was himsell, the drime be-
ing hia engagement in the way of his profession,
to defend one of the parties to this indictment.
Gentlemen, his defence was addressed to his polit-
ical friends ; it was from his politieal fviends there-
fore, that the accusation came, We learn that his:
defence was successful; on our part, we only regret
that our clients lost the services of an advocate 8o
adroit, Fdr myself, I be!onf to neither of thega
parties, No combinations of either have ever em-
braced me. I stand here upon my professional re-
ty, to defend these persons according to
my best ability, without regard to the nature of
the offence, the quarter from which the accusation
comes, or the influences under which it is pressed
forward. I am conscious of no feeling lated
to blind my judgment, or obscure my sight touch-
ing anything that belongs to the proper merits of
the case, and I expect to it fairly and can-
didly. I shall make no rude assaults upon the
feelings of any party implicated in it; but at the
same time those who have figured most conspicu-
ougly in this transaction must submit to have their .
conduct. eriticised where criticism is just. Iamno
apologist for violence and lawlessness. My senti-
ments are all conservative. I would have the pub-
lic authorities respected, and the laws observed,
but to be respected, the public authortiics must
themselves be respectable, Properly to enforce

the law, they must not transgresa the law,
O (he fivek day of dune, wadeo the provsions of
¢ held for

your city charter, an election was to
tain municipal officers. Among other places
appointed for holding that election, was the firat
precinet of the Fourth Ward. At an early hour
of thut dady', a large number of persons, of foreign
birth, said to be naturalized citizens of the United
States, repaired together to that poll, and in a col-
umn exceeding a hundred in number, took pos-
seasion of the polls, That, of itself, was an extri-
ordinary spectacle, or rather, an extraordinary
event. It may be materinl to inquire, what gave
rise to it. We ave not left altogether in the dark
a8 to the origin of it, beeause we are told that it
was brought about by a preconcerted arrangement.
However discrepant the testimony may be on other
points, however conflieting may he the proof and
the witnesses in other respects, there is no con-
flict, no discrepancy here, This party of foreign
voters did assemble at an early hour, and did
press together in a body upon the polls, claiming
priority of right to vote over all other persons. It
eould not have accidentally happened. Thut is
impossible. Tt was the result of arrangement and
concert—previous arrangement and previous con-
cort. One witness tells us that there was a talk
il the eity previous to the election, that all such
voierd were to be voted in, in the early part of
the day, and that those of the American party, il
they voted at all, would have to vote in the after-
noon, through a file of Marines. But we are not
left, gentlemen, to speculate about the previous
arrangement. We have it from one of the princi-
pal witnesses for the United States, who told us—
he a Justice of the Peace, and a volunteer recipi-
ent of the commission ofa policeman for that day—
I mean Mr, Justice Donn. He, a Justice of the
Peace, and, therefore, a peace officer—a epecial
policeman, and, therefore, charged with other du-
stationed himself at the polls, busied himself
in the conduct of the election—guarding, as he
said, the outlet through which persons, when they
had voted, d off.  Yet he tells us that he had
taken special interest in these foreign voters, and
was one of those who actively exerted themselyes
to bring them to the polls. He was an nctive,
working partizan, busy in bringing up the Irigh,
and banding them together at the po A Jus-
tice of the Peace, whose office required impar-
tiality—an officer of police, whose duty required
aqual impartiality, lent himself to these purposes,
as one of the instruments by which this foreign
array was marched to the polls; and he stationed
himself at an important point, claimed to partici-
pate in the business of the ele ‘tion ; and upon the
stand he acknowledged the interest which he took
in the vote of that class, Then, again, there was
a Corporation officer named Owens, who told us
that he performed the part of challenger on be-
half of that party. It was his duty to be impar-
tial and to stand aloof, between contending parties;
but yet we find that he, with his assoclate Doun,
was instrumental in the successful achievement of
this preconcerted plan, These were not the only
men. Goddard was there, another official, and a
candidate himself for party favor. Thus, so far as
menta were made on the part of the city
authorities to preserve the peace, to keep order
and quiet, and secure fuir-dealing at those polls,
you find it committed to men who stood in the
condition of Donn, Owens, and Goddard—parti-
zand in the contest, interested in its result—me
throngh whose agency this foreign legion ba
banded together and taken possession of the polls.
I am not here, gentlemen, to question the right
of a man to vote, because he had his birth in ano-
ther jurisdiction. I am not here to quegtion the
lawful right of any naturalized citizen of’ the Uni-
ted States, having the local qualifications prescrib-
od by your.charter, to vote in your elections ; nor
am I to be a8 questioning the legal
right of any one of that banded legion, if he pos-
sessed the qualifications, to cast his vote; but I
do say this—that I know of no law, no considera-
tion, civil or political, that entitled those foreign-
born to privileges over our native-born. [ have
no sympathy with the sentiment, elsewhere ex-
pressed, that those whom poverty or crime has
cast upon our shores, have greater rights to
exercise civil or political privileges, than those
whom Providence produced on our soil; but
I do say that, when one of two political parties
shall band together for the purpose of claimi
priority of vote—shall band together, and in soli
phalanx, take possession of a place of voting by an
arraugement preconcerted, with design avowed
before hand, it is caleulated to lead to a distur-
hance, and to a breach of the peace, whether it is
done by the native or by the foreign born. It must
lead to digturbance, It must lead to n breach of the
peace. So that in tracing, gentlemen, the origin
of the morning riot, justice to the parties, and jus-
tice to this case requires us to begin our investi
tions at the threshold, so that we may find out the
responsible authors, and lay at their doors the
consequences, whatever they may be. T say it be-
gan in this foreign array. It was caused by these
city officers who resorted to it as a means of sig-
nalizing their devotion to their party, or (o
achieve some private or party end. That was the
beginning. After this thing had obtained for some
time—we are left by the evidence uninformed as to
the precise time—a party of etrangers from Dal-
timore, who rejoice in the euphoniona name of
“Plug Uglies,” ared.  Their number has been
variously estimated by the witnesses, ranging from
filteen to twenty. The most reliable nccount. of
theft number is that which we obtained from Mr.,
Merrill, who tells us they breakfasted at his board-
ing-house where he connted them at the table,
He estimates them at fifteen. He says he followed
them to the firet precinct of the.Fourth Ward,
and that of the fifteen that were at breakfiuat only
about ten or twelve went up to the voting place,
and there they committed no breach of the ‘pl‘m‘.'o;
they stood out in the street as spectators of what
Wad %odng on. They roamed about, sometimes
speaking to a portion of the crowd at the polls,
aud theu they walked off.  No breach of the peace
wascommitted. There was no disturbance, nor any
attempted disturbance, nor any manifestation of a
design to create a disturbance. In some fifieen
or twenty minules they came back inereased in
numbers, some citizens of this place having joined

‘When they returned to the place of
Irish legion was still large, and shg t

themselves some one way and some the other.
The greater part of them atationed themselves out
in the street facing the polls, Then we are
they no longer remajued quiet. What did they
do Amrging to the testimony for the United
Btates without reference to the testimony called
for the defence—What did they do? They be-
Eun to holloa, and to wmake s noise, Now we all
now that on election days a good deal of liberty
and license is allowed, but if every man were jerked
up and prosecuted because he h and lhonp!laﬁ
the whole time of the Court would be oeen|
with election cases, In my section of country elec-
tion day is‘congidered a free day, and I have often
witneséed on that day a * free fight," but T never
knew a prosecution arise out of it. A man has a
right to halloo, T take it, M his candidate or his
arty ; o right ift you ehoose to be hoisterous.
glish !a‘df:s concede it in England; much
more will his Honor concede it in this vity, In
times past I suspect his Honor had some nequain-
tance with these election matters; he will now be
better prepared to tolerate these little ir::fului-
ties, although he has put aside his political naso-
ciations anug assumed the ermine of justice. But
I say that, according to the proof, when those
pm(éa returned to this precinet, all that they
committed was u little bye-play in the street.
Some of them were drunk it is said, some were
hollooing, and some were a little disorderly, wreat-
ling with each other, and occasionally there was a
cry of “ fight” or a sham fight as one witness u!r&
and looking at the scene through the disorde
medium of their jaundiced vision, theig imagined
that this was an attempt on the part of those per-
sons to produce the appearance of a fight in the
atreet, in order to give their comrades a better
opportunity to rush upon the Irish. Now, a
more far fetched supposition never entered the
mind of any rational person. Why, Mr. Goddard
was alone the active man to stop if, and if' this
crowd desired to rush in, how could he repel jt?
Waa hie Sampson? Tlad he the jawbone of an asa
with which he was to slay all the Philistines ¥
And yet he tells us npon the stand, as a witness
under oath, that he helieved it was the purpose of
those partics to make a feint of a distnrbance in
the street, in order to attract his atiention there,
80 that an o{portunity might be got to rush npon
the Polln. take it, gentlemen, from Mr. God-
dard’s own nccount, that there was nothing very
uncommon transpiring in the street. A parcel of
strangers from Baltimore, intermingled with some
of the citizens of your own city, laughing, talking
shoutinﬁ hallooing, tusseling with each other, and
some ca ling ont “a fight,” when in point of fact
there was no fight. What did Goddard do? Did
he (o what an impartial officer would have done?
Did he do what is proved to you that a respectable
and impartial officer there then did ?  Did he look
on «uietly and composedly, and treat the mattey
as all such matiers deserveto be treated, suffering
it to pass unnoticed? No, Mr. Justice, policeman
Goddard was a candidate for votes, a partizan in
the contest. He was interested in the success of
a particular party, and his interest overthrew his
judgment, and pushed him on to action. He went
out amongst those parties in the street, One of
the U, 8. witnesses represented him as seen with his
hands up pyshing them ; some represent him ns gg-
ing into the erowd and collaring a fellow and swing-
ing him round, then seizing another and doiag the
same,  What right had he to seize any party thus
rdely by the throat? If he finds a man breaking
the peace, he has a right to tuke him into cnstody
and carry him before a justice, but he has no 1ight
to treat men ag the testimony shows he treated men
that day. By doing #o, he committed an assault
npon the person 8o rudely sized. When they
came towards the sidewalk, he stood there pushing
them off, doing what all will agree, under the cir-
cumstanceg of the case, if' he wanted to excite an
aflray, was the best possible mode of doing it,
About this time, and during this time, words of
hadinage were pasging in the erowd. One man,
it i= proved, addressing an Irishman enguired
whether he had his papers with him? What was
the answor * “ e had a brick in his pocket.”
Another was seen to produce a knife, and in a
moment a conflict ensues, stones and aticks were
thrown and pistols fired.

Now, thereis one thing that impresses me as an
impartial observer, for though I am counsel in the
cnse, 1 do not admit that I am incompetent to take
an impartinl view of it—and it must have atruck
the jury if they arc impartial, and every other im-
partial man, to the prejudice of the United States
witnesses who arecalled to testify in regard to that
affruy—that no oneof them voluntarily told ns that
any person took part in the affray, but those who
are called the assailants. They so shaped their
testimony in giving an account of thisaffray, as to
leave the impression that the assanlt was committed
by one party without resistance from the other
side. I say that struck me, gentlemen, a3 some-
thing most unfavorable to those witnesses, We
ptlll‘t;hem theough a course of cross-examination,
It might have been an omission, n casual omission,
We called their attention to it.  We put the ques-
tion ; but we could not elicit from any one of them
an admission that a pistol was fired by any of the
opposing party, that a cudgel was used, a stone
cast, or a blow struck. And they sought to pro-
duce the impression on this court and this jury,
that those who were assaulted and their friends,
positively submitted to the assault without resis.
tence, i'cuuld not believe them, nor can this jury
believe them. I do not charge them with wilfally
swearing falsely, T make great allowance for Jus-
tice Donn, for that special challenger, and for police
justice Goddard, and I would extend the mantle
of charity over them. I will not follow the exam-
ple of my worthy friend the District Attorney and
censorionsly impute erime to crror; but still [ say
I cannot credit this statement, and in my judgment
an impartial jury cannot credit it. There stood
u column of near a hundred Irishmen, ontnumber-
ing the nssailants ; and they were not alone, they
were not unsupported; of course not, As the
contest partook of a party character it necessarily
involved in its consequences individuals of that

v in whose interests those Irish were bronght
to vote: is it then to be believed that under cir-
cumstances like these, in a crowd of persons thus
promiscuously assembled of both parties, this as-
ganlt could have been made and not be resisted;
that blows on one side did not produce blows on
the other. Credulity itsell must reject it, The
testimony on the part of the defence comes in here
and proves what every man of rational mind wonld
expect to have occurred—that this rush apon the
Irish column produced a fight, blows were given
as woll as received, in point of fact a fight in which

oliceman Baggott, the Chief af Police, is proved,
ﬂ' not to have fired the first show, certainly to have
fired the two that followed the first shot. Blows
were dealt on hoth sides, misales flew both ways,
it was a free tight, ending it i true in the route of
the Irish, They had not muskets with bayonets
at the point, charged with hall eartridge and three
bnck-s{:t to shoot into the unarmed crowd; and
they ram  Now, gentlemen of the jury, that was
the head and front of the firsi oﬁ'entlln‘.-——-
The District Attorney says it was a riot, 1
say it was an affray. It was an Irish shindy.
Wherever you find the sons of Erin gathered to-
gother, you always find these shindies, This was
produced, to some extent, by the conduct of Mr.
Goddard ; occasioned by the array of that forcign
band and their position at the polls; excited hy
the retort of the tI‘rillll;:::::;!'., who «n}i;l tihnt he hll:i
not hia papers in hin et, but he had a hrick.
What w‘;ﬂ that bat a ehallenge to a fight? Why,
the brick in the Irishman’s pocket was equivalent
to the glove of the knight cast down to his adver-
sary—n challenge to a tilt at arms.  With the
Trish it was at least a challenge to a shindy,  An-
other fellow drawa hi= knife, and some ome ex-
claims, “‘there is a knife, wade in hoys-—junip in,
boya; we have stood it long enough.,™  And they
did wade in. 1 am not here to justify or palliate
this conduct. It was a violation of law, and the
guilty parties ought to be punished forit. It is a
great pity that you ‘eannot go back and punish
the parties who collected those Irishmen and
brought them there under such circumstances,
When you come to h the moral guilt which
attaches in this oase, the decpest stain will be
found on them, But I say I am not the apologist
for the assault ; it was wrong ; it was a vialation
of the peace ; it was contrary to law ; it was a vio-:
lent affray, in which some ware beaten and wound-
ed, and it ended in a general fight, It was a

great outrage ; [ agree to that; L am not here (o
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indictment? No. And why? Because the indict-
ment chargen them with riot, and i
quire into an offence that is not ¢ in the
indictment, That I have attempted already to
explain to you, Now, gentlemen, can find
them guilty of a riot ¥ A riot ia red
dictment, but if the evidence pro
were guilty of an affruy, and an n.ﬁy be not
charged, Fcru eannot find them guilty of that of-
o g whpﬁnqh oty s affray and
polls was, in eontemplation W, a0

not & riot, however guilty these parties may be—
however much they muy deserve punishment—
and I think they do deserve pmrlhmnl—__
break the law if yon convict ﬁm&zou-mr—
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tice a mockery; and you invade pri of
thtz~I defence :lrhich l}w law huunmnt! to o
ow, gentle ropose to atten
to the distinetion pween a riot mn affray :
Offences are divided into various classes, and some-
times the line of demareation is difficult to ascer-
tain, The definition is certain—~but when we
come to apply the tacts to the case it is often uva
certain to what class of offence the particular cas:
belongs. Thus we have homicide divided into
felonious homicide, justifiable homicide and exs
cusable homicide, ere ‘the exeuse is, where
the justification is, and where they separate, it is
often difficult to determine. A felonious homicide
is divided again into murder and mans ter ;
well known settled digtinetions the law ve
ud; but still it is sometimes a most difficult g
to determine where to deaw the line, and whether
& particular state of fhets makes a case of murder
or reduces it to manslaughter, The leading dis-
tinetion, is m‘ou:dm m of n homicide dunlo;
upon premedif w lice ; manslaughter
a homicide committed without malice upon sud-
‘tll‘xm h:a.t. Here h;“il have a r’oi: I::d an ’ﬁf:d
e principle which distin murder from
manslaughter, now points g to the distinction
between o riot and an affray. Murder must be
upon premeditation; m ter is a killing
without premeditation, from sudden heat. A riot
is a disturbance of the peace upon concert, upon
premeditation. The premeditation and concert,
which in a ease of killing, makes murder, in’ case
of the disturbance of the pence, makes a riot. An
affray is a disturbance of the peace, where persons
engage in a ﬁht npon a sudden occasion with-
out premeditation. To make a riot, parties must
assemblo together unlawfully. Tt must be an un-
lawful nssembly. They must assemble unlawfully
and act npon premeditation, An affray is where
the parties nssembled, whether lawfully or unlaw-
fally, make « combat out of some sudden provo-

cation.

That is the differcnce, as defined by law, be-
tween a riot and an affray. That I may not be
misunderstood, I turn to an authority which has
been referred to by his Honor. 1 quofe from
Russell on-crimes :

A riot is deseribed to be a tumultnous duturh-
aneé of the peace by three persons or more, as-
sembling together of their own authority, with an
intent mutually to assist one another against any
who shall oppose them in the execution of some
enterprise of a private nature—and afterwards,
actually executing the same, in a violent and
turbulent manner, to the terror of the people,
whether the act intended were of iteell lawful o
unlawful.”

A riot then is an assembling together on theit
own authority with a foregone intent.  Now,
what is an aflray ?

 Affrays are the fighting of two or more per-
sons in gome public p to the terror of his Ma-
jesty’'s suhjeets. The derivation of the word affray
is from the French, effrayer, to terrify ; and as, in
a legal sense, it is taken tor a public offence, to
the terror of the people, it seems clearly to follow
that there may he an assault which will not
nﬂount t;:nl.ﬂ'rnyr: d:q where it hap srin a

vate place, out of the hearing, or seeing of any
g:cept the parties concerned; in which case it
cannot be said to be to the terror of the people.
And there may be an affray which will not amount
to a riot, though many persons be engaged in it ;
a8 ift a namber of persons, being met together at a
fair or market, or on any other lawful or innocent
oceasion, happen on a sudden quarrel to fall to-
gether by the ears, it seems to be airnd that they
will not Ity of a riot, but only of a sudden
affray, of which none are guilty but those who ac-
tually engaged in it; and this on the ground of
the design of their meeting being innocent and
lawful, and the subsequent breach of the peace
happening unexpectedly without any previous in-
tention, An affeay differs also from a riot in this :
that two persons onlf may be guilty of it. Where-
na three persons at least are neccssary to consti-
tite a riot.” '

Now, if this definition had boen written for this
case, it could not have fitted better. A riot is
where people come together to execute a foregone
intent condemned by the law. An affeay is where
people assemble together on a lawful occasion,
and a disturbance arises out of sudden heat and
provoeation. Now, then, was this a riot or an
affray ¥ Gentlemen, it is a principle of the crimi-
val law, that I am afraid my worthy friend, the
P'rosecuting Attorney has altogether forgotten in
the zeal he manifests to obtain & conviction ; but
it is a principle as old as the law itgelf, commend-
e to us by the highest anthority, enforced in the
country from whence we sprang and from whose
institutions we derive our law, existing there at
this day unimpaired in all its force, and a ﬁrlnc.i le
which is existing here, and is part of the law, IEI.!
is, that in criminal cases the nccused is entitled to
the bencfit of every rational doubt. The prose-
cution ean never ask a conviction in a criminal
case, till he makes clear the guilt of the party ac-
cased, free from all rensonable doubt; and if the
result of the testimony on both sides, or on one
dide, i8 to leave the lﬁJﬂ of probability on a bal-
ance; to excite a doubt, or stop short of oertain
proof, the conclugion from the testimony most fa-
vorable to the accused, is the conclusion that the
jury is bound to draw. Here it is unguestioned
that there is abundant proofl to show, that the
fight in the morning nt these polls sprung from the

of u knife or dirk by the other, The gage was
thrown dewn and taken up. The fight sprung
from that, the partics being at a public place, at
the polls, voting, where it was lawfal for them to
he, T sy, then, that no impartial mind can look
at this evidenoe and not see that there is at least
a probability that such was the origin of the diffi-
culty. The censorions mind, binsesd by party
feelings, party prejudices, party hatred—for it has
come to this, that men of opposing parties now
hate each other ; lamentable as it is, the evidence
of this has been too manifest in the testimony
drawn from your witness-box during this trial, 1
say, a man prejudiced by party or blinded by hate
and rancorons feeling, may shut the eyes to all
that appenrs on one sido of this case favorable to
the defence, and looking exclusively to the testi-
mony on the other side, conclude that there is
roof of a riot and net of en affray. 1 do not say
an impartial and intelligent mind i= necessa-
rily to judge or determine whether the probabili-
tiv# preponderate on the one side or the other.
what [ say is, and | maintain it contidently, that
avery impartia] and intelligent mind must see and
admit chat there are probabilities cu both sides.
[ 7o be Conutinvied. |
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